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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

(i)

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(i)

State Bench or Area. Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A')(l) above in terms of Section 109(7) of CGST Act, 2017

(i)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied:with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section'112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

(i)

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i)  Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the’amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, ' whichever is later.
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ORDER IN APPEAL
M/s.Praclad . Containers LLP, B-305, 306, Infinity Tower, Profitaire, Corporate Road,
Prahaladnagar, Ahmedabad 380 015 (hereinafter referred (o as “the appellant’) has filed the present
appeal on dated 24-3-2021 against Order in orig‘inal No.CGST/WS08/Ref/Demand/12/MK/2020-
2021 dated 21-1-2021 (hereinafter referred to as the impugned order) passed by the Deputy
Commissioner, D1V1Slon IV, CGST, Alll]16d'lbad South (helemafte1 referred to as ‘the adjudicating

authority).

2, Briefly stated the fact of the case is that the éppellant made supplies to SEZ Unit on payment
of tax and claimed refund of IGST of Rs.9,53,380/- paid by them. The claim was sanctioned by the
vide Order No.CGST/WS08/Ref-33/BSM/2019-2020 dated 23-5-2019 by the Assistant
Commissioner, Division VIII (Vejalpur), Ahmedabad South. During post audit it was noticed that
the appellant has not submitted copy of invoice duly endorsed by the specified officer of SEZ unit

after such goods have been admitted in full in the SEZ for authorized operations as per Rule 89 of

CGST Rules, 2017. On appeal filed by the Department, the Commissioner (Appeals) vide OIA .

No.AHM-EXCUS-001-APP-JC-052-2019-2020 dated 28-2-2020 set aside the refund sanction order.
The appellant was issued protective demand show cause notice No.CGST/GST/Ref-50/Praclad/D-
VII1/2019-2020 dated 10-7-2020 to recover the erroneously sanctioned refund along with interest
under Section 73 (1) and Section 50 of CGST Act, 2017. The adjudicating authority vide impugned
order ordered recovery *:of erroneously sanctioned refund of Rs.9,53,380/- with interest and further

ordered to appropriate amount of Rs.6440/- paid by the appellant on 31-1-2020.

3. Being aggrieved the appellant filed the present appeal on the following grounds :
i.  That the adjudicating authority has passed the impugned order without giving any opportunity
of heaung to the appellant. It is settled law that whenever an adverse order is passed the pa1ly

for whom such otder is adverse should be allowed the opportunity of being heard.

ii.  That there has been complete breach of principles of natural justice as no opportunity of
hearing was provided. Such absence may in turn amount to violation of rule of natural justice
and opportunity implicit in any adjudicating process, affecting the right of the person. In such
circumstances the impugned order suffers from the breach of pr mmples of natural justice. The
same is required to be set aside.

iii.  That only one sh‘ortcoming has been noticed by the Department. In the protective demand
notice it has been stated that in instant case the claimant failed to submit the copy of the

. invoice endorsed by the specified officer of the SEZ and hence refund claim has not been
cleared from posf audit. However at the time of filing the original refund claim as well as
when the issues were raised by the Department, the appellant time and again has provided
copies of the invoices with the endorsement from the SEZ, officer, but the same has not been
reviéwed*p’roperl& by the adjudicating authority. It is the responsibility of the adjudicating

authority to consider all the facts on 1ecmds whlle issuing order in absence of which there

was breach of the’ p1mc1ple of nalmal )tlstxce g 2 y
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v.  That they had claimed refund of Rs.6440/- towards provision of services. The services were
intangible in nature and therefore the same cannot be endorsed at the same time as is possible
in the case of goods. That narrow ‘interpretation of the adjudicating authority lead to
inequality inasmuch as Section 16 (1) provides that all the services provided to SEZ unit shall
be zero rated. :

vi.  That it is not the case of the Department that the SEZ unit has not received the services/ goods.
Thus the impugned order is bad in law inasmuch as it does neither test nor discuss the
veracity of certificate provided by the SEZ units.

vii.  In view of above submission the appellant requested to set aside the impugned order and

+ allow the appeal.

4. Personal hearing was held on dated 12-1-2022. Shri Bhumit B Shah, authorized representative
appeared on behalf of the appellant on virtual mode. He stated that they have noting more to add to

their written submission.

3 I have carefully gone through the facts of the case, grounds of éppeal, submission made by
the appellant and documents available on record. I find that the impugned order against which subject
appeal was filed was in fact passed in consequence to Order passed by the Joint Commissioner
(Appeals) allowing prayer made by the Department for recovery of refund sanctioned to the appellant
along with interest. The Order passed by the Joint Commissioner (Appeals) is undoubtedly in favor
of the Department and against the appellant. In such a situation, the proper course of action to be
initiated by the appellant is to challenge the Order of Joint Commissioner (Appeals) before higher
Appellate Authority under Section 112 of CGST Act, 2017 for relief. Hence, without challenging the
Order of Joint Commissioner (Appeals) it is ‘not open to the-appellant to challenge the impugned
order which wasissué'd in consequence to the Order of Joint Commissioner (Appeals) befure this
authority. Further there is no stay in operation againét the order of Joint Commissioner (Appeals) and
['am not vested with power to pass order against the order passed by Joint Commissioner (Appeals)
which has attained ﬁn:ality. Therefore I find that the present appeal has no legal standing so as to take

a decision on merit. Accordingly I upheld the impugned order and reject the appeal filed by the

appellant.
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The appeal filed by the appellant stand disposed off in above terms.
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i (Mihir Rayka)
: Additional Commissioner (Appeals)
Date :
Attested

/
(Sankara Raynan B.P.)
Superintendent G
Central Tax (Appeals),
Ahmedabad




By RPAD,

To,

M/s. Praclad Containers LLP,

B-305, 306, Infinity Tower, Profitaire,
Corporate Road, Prahaladnagar,
Ahmedabad-380015

Copy to :

1) The Principal Chief Commissioner, Central tax, Ahmedabad Zone
2) The Commissioner, CGST & Central Excise (Appeals), Ahmedabad
3) The Commissioner, CGST, Ahmedabad South
4) The Additional Commissioner, Central Tax (Systems), Ahmedabad South
5) The Deputy Commissioner, Division IV, Odhav, Ahmedabad South
-6y Guard File ;
7) -PA file




